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The Life of the law has not been logic; it ‘has been ex-
perience. The felt necessities of thé’time, the preva-
lent moral and political theoriess intuitions of public.
policy, avowed or unconscious, even the prejudices
which judges share with their fellow-men, have had a
good deal more to do than syllogism in determining the
rules by which men should be governed.l

1

Introduction L .

; . \ .
The role of social science in policy development has attracted atten-
. e
tion for more than five decades. Over that time.more and more social

science research has found its way into the legal prockss. It does not

. . .
overstate matters.to say that social science research lhas had a profound

~

impact. upon the nation's educational polictes particularly since’the

) . -
Brown v. Board‘of Education decision.” The influence of social science
research is not limited to elementary and secondary sghbols; it extends
; i -
readily to institutions of higher education.

\
|
\

As result of this growing impact, researchers, scholars, lawyers,

a
\‘\ .
legislators‘éniz1nterested policy-makers have started to seek an under-
standing of social science data as it.affects the development of pubt%c
policy. There are three areas in education where the influence of social

science research is readily apparent: desegregation; the provisions of ad-

ditional educational oppoftunities for children from low-income families;

and the reform of state educational systems with an eye toyard easing the

burden of.the local .property taxpayer. {

1Oliver W. Holmes, Jr, The Common Law. Boston: Little, Brown
and Co., 1881, p. 1.

)
“347, U.S. 483 (1954).
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number of questions. For instance, what utility do research| findings

for the court when they do not have the entire support of the academfc or

/
- /

scientific community?3 Although ''this is clearly a question of pr of for

the judge or jury to decide,"A there is a need to determine what/ the ef-
) 3

fect is "when social scientists testify, with equal convictiog, to oppos-

fng conclusions about the same fact situation.”5 This leads logically to

questions as to whether socia} ;cientigts should be invo}ved in e@ucationél
litigation at all.6 There are some social scientists aqd gfficials in. the
legGI system who believe the court is not the proper place to discu%svis—
sues which areifontroversiay. Finaliy, related to the question of appro-
priateness is the view that judges and lawyers frequently have difficulty’
interpreting the findings once they are presented, since conflicting‘re—

~

search findings will more than likely be introduced. Thus, potential
]

exists for having legal officials reach differing conclusions,

Although social scientists émploy a variety of lenses when they sgru-

tinize policy development, desegregation represents the main area where
'

social science data seems to have directly influenced judicial décisgons.
Moreover, desegregation efforts in places like Boston and Louisyille have

revealed the need among legal officers and jurist for an understanding of

sdcial science findings.

3Raj} C. Rise and Ronald J. Anson. '"Social Science and the Judi~

cial Process in Education Cases,'" Journal of Law and Education.
January 1977, 6, p.° 1. )
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Accompanying this concern with desegregation, numerous studies|and ar-

ticles have focus?d on issues surrounding the improvement of‘academﬂ{

achievement among black students and the reduction of racial tension|in de-
segregated cities. In fact, the view that equal educational opportunity
resolves the social and economic ills of the nation and hastens racial jus-

tice collided sharply with some of the research findings of the late 1960's

and early 1970's. As a result, widespread disillusionment'set in. \

To date, social science researchers studying the effects of desegfega—
tion have relied heavily on inadequate controls and have inadequately spe-
cified the conditions _that characterize the learning environment. The

problems of drawing éenerallzations from such research are compounded bl
|
the multiplicity of measures the researchers use to assess, the attitudes

and personality characteristics of children. Moreover, the validity of.|
mahy of the measures has been widely questioned. Finally, the’}nherent
bias of the researcher, his method of study, and the development of his hy-

potheses adds to the ambiguity and confusion surrounding this research. |

In light of the potential utility of social science data in the edu-
cational policy-making process, it is tempting for social scientists to
generalize the significance of their finding too zealously. Danger

exists, therefore, wherever ?ocial scientists offer moré conclusive find-

ings than their data supports. )

Since the courts rely increasingly on social science data, my pur-
pose is to provide an historical overview of the judicial use of social
J

science data. In the course of this presentation, I plan to address

these three questions: 1) To what extent has social science influenced

5
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or had a role in judicial decision-making? 2) What has been the evolution
. ‘ .

.

of social science as a contributor of evidence to desegregation litigation?
v {/
3) And finally,’what place will social science play in the future?
Before discussing some of the issues underlying the controversy sur-

rounding the use of social science research in legal proceedings, I myst

establish some parameters by defining what 1 mean by "legal process,'" and

"social science." 1In this article, the social sciences refer to sociology,

social psychology, anthropology, economics and pelitical science. The

scientists in these disciplines a]l ude the scientific method to study man

and his society. : {2

The term "legal proceedings" refers to those activities that legisla~

tors, juages and lawyers use wighin the judicial framework. Contrary to

éome views, legal offfcialg do more than apply principles of law: they

also give voice to important social values by attempting to regul;te society i‘?
according to rules they enact. And they usé those rules to reach legisla-=

' i 1
tive or judicial decisions. k. <

?
When policy-makers, more specifically those within the legal profes-
: /
sion, adopt social science data to arrive at their decisions, they generate

certain questions among both their ,supporters and opponents.
w_——-.%:,
The Debate: Real or Imaginary?
’ ’

The growing interplay between the field'of law and social science has
N

naturally called into question the legitimacy of introducing social science

data into judicial proceedings. On the one hand, social scientists some-
L N
times become uneasy about such pragmatic use of social science data. On

6,
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the other band, judicial’pfficials are bothered by the ajbiguity of the data

and its inevitable qualifications. Despite these concerlls, however, there
remains a need to determine what the role ef social science should be. The

differing views need not, in short) remain irreconcilable!

The relationship betwéen the social sciences and the law can be traced
back to a statement made by Justice Holmes: '"The life of the law has not
been logic; it has been experience:"7 Holmes, according to Lochner, )

"thought it best that the law.should be subject to study and examination by

those who presumably knew more about social reality than did the judges--

perhaps by soaeial scientists."d

4

It is important that the impact social science has on the legal process
be viewed just as realisttcally as the individual decision, more for what it

can offer rather than as a cure for the nation's legal ailments. Again, the

reasdn for this word of caution is that many social scientists intend that
! )

y
their research exert some influence on public policy.

? -

Officials in the legal profession are uneasy for another reason. Their

uneasiness was eloquently stated by Jque J. Skelly Wright|in Hobson v
Hangen: "

.the unfortunate if inevitable tendency has been to lose sight.
of the disadvantaged young students on whose behalf this suit was
first brought in an overgrown garden of numbers and charts and jar-
gon like 'standard deviation of the variable,' 'statistical signifi-
cance,' and 'Pearson product moment correlations.'

7
Holmes, supra note 1.

BPhilip R. Lochner, Jr. "Some Limits on the Application of' Social
Science Research in the Legal Process,'" Law and the Social Order.
Summer 1973, p. 816.

)




Thé reports by the experts--one noted economist plus assistants for
each side--are less helpful than they might have been for the sim-
ple reason that they do not begin from a common data base, they
disagree over crucial statibtical assumptions,-and they reach dif>
ferent conclusions. Having hired their respective experts, the
lawyers in this case have a basic responsibility, which they have
not completely met, to put the hard core statistical demonstrations
into language which serious and concerned laymen could, with effort,
“understand. Moreover, the studies ¥y both sets of experts are
tainted by a vice well known in the statistical trade--data shopping
and scanning to reach a preconceived result, and the court had to
reject parts of both reports as unreliable because they were biased.

The court has been forced back to its own common sense approach to a
problem which, though admittedly complex, has certainly been made
more obscure than was necessar The conclusion 1 reached is based
upon burden of proof, and upon straightforward moral and constitu-
tional arithmetic.9

Given the range of problems stated by Judge Wright, it stands to reason

.

‘that while data from social science research is being used to influence

policy-making in education, there is a need to continue trying to resolve

b N :
some of the complex issues associated with the use of social science research

in the legal process.

Social Science Research and Litigation: A Departure

When a court or an agency develops law or policy, it is acting
legislatively. . .and the facts which inform the tribunal's
legislative judgement are called legislative facts. . . . Le-
gislative facts are ordinarily general.and do not concern the
immediate parties. . .whenever a tribunal engages in the crea-
tion of law or policy, it may need to resort to legislative
facts, whether or not those facts have been developed on the
record.

The formulation of law and policy. . .obviously gains strength
to the extent information replaces guesswork or 1hnorance or
hunch or intuition or general impressions

9327, F. Supp. 844, 859 (D.D.C., 1971).

UUavi% Administrative Law Treatise § 15.03 at 353-54 (1958).
cited in Kohn, Suprd Note 21, at 136.
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Contrary to the popular assumption, .the use of social scientists as ex-
pert witnesses in judicial matters is not new. - They have been called into

legal proceedings for some time. Social science findings have frequently

1nf1uenced.publtc policy or equity deéisions. My purpose in this-section is

- .
simply to review court cases outside the field of education where social

‘science data has received consideratipn.

.

In 1856, William A. Smith, Doctor of Divinity and President of Randolph
. L
Macon College, submitted to the office of the clerk of the court for the

‘Middle District of Tennessee the lectures entitléd The Philosophy and Prac-

tice of Slavery. In 1857, the same year the book was published, gﬁe Scott
V. §§E£g!9}l case was decided by the United States Supreme Court. While ne
mention per se of Dr. Smith's book is made in Chief Justice Taney's opiniohl
Taney did rely upon "'the state of public opinién in relation to that unfor-
tunate race, which prevailed in the civilized and enlighteﬁed portions of °
the world at the time. . .when the Constitutions of the United States was

framed and adopted.-"12

The ‘use of medical and social science data by Justice Harlan who wrote

the majority opinion in Lochner v. New York13 represented another early in-
” .
stance of adopting 'non-legal material"lA as precedent in the legal process.
- The case of Muller v. Oregonls followed closely after Lochner. In Muller

tne U.S. SupreﬁeoCourt addressed itself to the constitutionality of an

60 u.s. (19 How.) 393 (1854).

1214, at 407
"13
198 U.S. 45 (1905).
l[‘Levin, Betsy and Philip Moise. '"School Desegregation Litigation
in the Seventies and the Use of Social Science Evidence: An An-
notated Guide," Law and Contemporary Problems. Part I, 39, Winter-
1975, p. 50.

15008 U.s. 412 (1908) 9




bregon statute which limited the maximum hoyrs of employment for women. In

o

violation of, the statute the manager of a laundry required %emales to work

more than tep hqurs a day. The state's right to regulate the working hours
of wohqp rested on its policy power 7nd the right to breserve the health of

" T .
the women of the state. In this case Louis Brandeis filed ‘what has come to .

be called the 'Brandeis Brief" favoring the constitutionality of the statute

under question. -Brandeis'supported'his position by relying upon such sources

as surveys, faccorﬁ reports, medical‘opiniong, employee and employir intgr—

viqws,‘govefnmental reports and various statistics.16 Thus, the Court de-

cided that ";he two seges differ in structure of body, in the functions to

be performed by each, in the hmoupt of physical strength, in the capacity for
hd ,

long-continued labor, particularly whgn\done standing and the 1hf1uence of

vigorous health upon the future well—beihg of the race.

In éhgllezlg which is a companion case to McGhee v. Siges19 addresses
the question of whether privéte agreements made with the express purpose of
excluding persons of deéignéted race or color from the use or occupéncy of

;eallestate for residential purposes violated the Fourteenth Amendment?

Although it was not readily apparent, sociological data wére introduced

at practically every crucial stép in the legal process beginniﬁg with the

.

1oy

Y14, av 422

18334 u.s. 1 (1948).
Yy,

10 :
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‘trial court arguments-to the United Stdtes Supreme Court in Shelley v. Krae-
of . ° . o' :
mer and Hurd v. Hodge20 cases both of which invited the Court to develop a
.. ®
"new legal rule for these cgses."21 The social science data also was offered

\

to depict the negative effects racial ghettos have on those reeid}ng there.

There followed a whole chain.of cases in which social sciencé research was

.

introduced in court proceedinge—-cases concerned with such issues as the

rights of juvenile}delinquents,22 capital punishment,23 legal insanity
/ “ »
24 . § ‘ 25 26
rules, illegal use of test examinations, obscene literature, and racial
. P ;

. _ \ _
'discrimination.27 But the area that has received the most attention has been

4 : . X
* school desegregation. -
/

y /

Social Science Evidence: Its Impact on School Desegregation Cases

v

Tne result of social science tesearch into segtegation began' to appear

.in the late twenties anJ Professor Otto Klineberg Sonducted his now claséic
study duripg the thirties on.racial ditferences.' Klineberg found, that the

’ differences between races are largely attributable to environment 24 In

1948 Dedtscher and Chein polled 849 anthropologists, psychdlogists, and so-

. , . « .
ciologists eliciting their opinions on the social effects of segregation;

20334 U.S. at 24.
' 21Janet G. Kohn, "Social Psychological Data. Legislative Fact, and
* Constitutional Law," The Ceorge washington Law Review. 29, Octo-,
ber 1960, p. 137. o

e’

2214 re Gault, 387 U.S. 1' (1966).

23Furman v. Georgia\, 408 U.S. 238 (1972)..

2I‘Durham v. United States, 214 F. 2d. 862 (D C C IQ?é).

5 @
25Griggs v. Duke Power Company, 401.U.S." AZA (1?71).

26Commonwealth V. Isenstadt, 62 N.E. 840 (lzﬁS)
27

Perez Vo Ligbold 198 P. 2d- 17 (19489).

2§Herbert Hill and Jack Greenberg. Cit;gen'e Guide to Desegrega-

tion, Beacon Prese. 1955, p. 89. 1 1 & . .

n - .

’




they were‘almost unanimous in their view that segregation was harmful.29

During the early fifties, Dr. Kenneth B. Clark reviewed a large portion of
[ -

the research on segregation for the Mid-Century White House Confefence on &

30 )

_ Children and Youth.%® . - ‘ -
|

One of the more 'interesting cases in which psychological testimony was

used is Mo Hock Ke Lok Po v. Stainback.>~ The case concerned a statuté

enacted b; thé legislatufe of Hawaii that prohibited any school from teach-
ing a foreign language to any child under nine years of age. The statute
was challenged by Chinese language schools, by various teachers of Chinese,
: and. by parents desirous of having th;ir children taught Chinese. The ter-
rito#iaﬁ'leéisla&ure offered a psychologist, a.psychiatrist and an educator
wholgestified that the basis for the statute was ;eaSOnable in that young-

sters of average inteliigen¢e hight suffer emotionally from the strain+and-

might, as-well, have difficulty mastering their Englishustudies.

Admittedly, the case relying on sociological-psychological insights

that has received the most attention is Brown v. Board of Eﬁucation.32 But

the first recorded use of social science findings in education commenced

with the introduction of anthropological data ,in Sweatt v. Painter;33,the

29

. * 18 )
Max Deutscher and Isidor Chein. 'The Psychological Effects of En-
forced Segregation: A Survey of Social Science Opinion,'" Journal
of Psychology.” 36, 1948, p. 259.
L]

?OHill and Greenberg, supra note 28.

31

74 F. Supp. 852 (D. Hawaii 1947), rev'd 336 U.S. ﬁ68 (1949).

32347 u.s. at 483.

33339 U.S. at 629.(1950).

\
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famous &exas Law School case. I'm this case, expert testimony based on so-

cial science, findings attacked the basis for segregation at the pvafessionél
school level as unreasonable. Further expert testimony rejected the rela-

tionship between race and intelligence as being invalid, and raised ques(ioné )
regarding' "the appropriateness of segregation to the purposes‘df educatibn"ab

in general. More specifically, the court in Sweatt stated: . \
This case is believed to present for the first time in this Court ~ \
a yecord in which the issue of the validity of a state comstitu- \
tional or statutory provision requiring the separation of the \
races in professional schools is clearly raised. It is the first )
record which contains expert testimony and other convincing evi-
dence showing the lack of any reasonable basis for racial segre-

’ gation at the professional school level,'its inherent inequality

and its effect on the students, the schoo} and state.33

Other cases that adopted the social seience data presented in Sweatt

include HAclaurin v. Okla!eél gtate Regent836 and Henderson v. United S;ates.37

The McLaurin case concerned “a student whe, although admitted to a univefsity,
o

was segrégated froﬁ 1t\uyhite students. 7

The question whether rules ;nd practices which divide e;ch dlning car;
80 as Eo allét ten tables exclusively to vﬁite passengbks and one to Black
passengers violated |“3 (1) of the Interatite'Connerce Acq. This particular
section makes 1§ unlnvfn{~‘6g a railroad in 1nterota;e commerce ''to susject
;ny p{rtlculap person. . .to any undue or unreasonable prejudice or disad-

vantage in any respect vhatsoever . *38

. 3“l(ohn. Qupra"note 21, at 140. ’ . o
35 '

>“Sweatt v. Painter, Petition for cert., p. 2. ’ *
36

339 U.S. 637 (1950).

3439 u.5. 816 (1950).

o . v .
856 stat. 902, 49 U.S.C. 83 (). \ : '

.
.

13
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39

The court tuled that such disgrim{natory practices did violate the Act.

The dicta provided by the expert witnéaﬁes in Sweatt supported the view

ln McLaurin that segregation had psychologically harmful ‘effects on both

blacks and whites.- ‘ ) . . . . ,/’ by

The §gg§££,find1n;s aissahppeared in Tuder v. goard of l'ldua:ation_,l‘0 a
church-state:case. In 1952 "}he.Effects of Segregation and the ansequences
o} Desegregatién: ‘A Social Saiente Statement" b; sociglogigts,'anthrdpolo-v ’ ' N
gists, psycholégists and psychiatrists who had worked in the area'ot race ~.
relations was affixed to appellants' briefs challenging the vaiidity of state
legisl;tion that denied black students an equal educatlonal opportunity. * The

Court, in fact, found unequal educational opportunity as a violation of the

‘ L]

equal protectidbn clause of the Fourteenth Amendment.

Such testimony by the expert witnesses on the effects of segregation
gave rise to new igterest in desegregation, and this interest 1ncreased

communicationg betvgen lawyers and social scientists“1 . ; ’ / $

.
.

More and more, law is _concerned with problems affecting great por-
tions of our population, usually problems of what is called L.
"public law." ' Lawyers had already been callipg on social scien- .
tists-for aid in public-law cases.” But would|it not be well to :
use the findi:g of social scientists vherevez they would be .
competent to help? The scHool: segregation cases have stimulated *

. jgreater interchange betueen the two fields. :

L -
. R . . * -

In the first Brown case, nore'thnn forty psychologists, psychiatrists,

educators and‘lociologiats appeared before the Court as expert witnesses in -

339 U. 8. at 826 s .

40100 A 24 857 (1953) : ' . e
61“@11 and Greenberg, oupri.note 28, at 92. . -
‘ZLQ; . . .

’ 14 ]
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the four original school desegregation casies,['3 later combined into a single
4 N v .
case. » The testimpny of the expert witnesses, which would have filled some

four volumes, focused on three distinct questions: 1) whether segregation

has a harmful effect on-children; 2) whether there ‘are jnherent intelligence.
v

and learning differences determined by race; ahd 3).whether desegregation

must always be accompghiéd with violence.z_‘5

A social psychologist, Dr. Kenneth B. Clark, serving as chief consultant
to the NAACP legal staff, established a pattern of testimony..along the fol-

lowing lines:

"
)

1) 'Racial classification for the purposes of education segregation
was arbitrary and irrelevant since the available scientific
evidence indicates that there are no innate racial differences
in intelligence or other psychological characteristics."

.2) '.Contemporary social science lnterpretations of the nature of
racial segregation indicate that it blocks communication and
,increases mutual hostility and suspicion; it reinforces
prejudiceé and facilitates rathe{ than inhibits outbreaks of

I racial violence. \ N

3) Segregation has detrimental perso%allty'effects upon (black)
children which impair their ability to profit from the avail-
able educational facilities. - Segregation also has certain
complex detrimental effects upon the personality and moral
development of white children.

4) If non-segregation can work on the graduate and professional
level, it can work equally well on the elementary and high .
school level since children at this stage of development are
more flexible in their attitudes and. behavior.46

63Broun v. Board of Education of Topeka,-98 F. Supp. 797 (D. Ka%.

1951); Briggs v. Elliott, 103 F. Supp. 920 (E.D.S.C. 1952);
Davis v. County Board, 103 F. Supp. 337 (E.D. Va. 1952); Geb-
hart v. Belton, 91 A. 2d. 137. ’

44

Brown @ard of Education, 347 U.S. 483 (1954).

‘28111 and Greenberg, supra note 28, at 88-89.

66Kenneth B. Clark. The Social Scientists as an Expert Witness
in Civil Rights Litigation. Social Problems. June 1953, p. 7.

15
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While these cases were befng argued it,is important to remember that
the att®rneys for'thq plaintiffs and defendants utilized social science

finding throughout their arguments. both inviting expert witnesses to tésti-

fy"égdior by cross-examining them.

‘.

7y :
The: Initial Argument -

']
.

. L4 . R
Although the cases from Delgxgre,~Kansas, South Carolina and Virginia

‘
-

were cégcetned about the same issue, segregation, each state filed separate
briefs with' the Court. However, only in Briggs v. Elliot.['7 Brown v. Board

of Education of Topeka"8 and Davis v. County School Bocn‘dz‘9 that a single

document .was put together by somg of the nation's legding social éclentists.
- In this dotument the social sciehtis;s saught to provide the Court- with
their thinking on the‘effect; of segregation and the consequences of dese-
g?egation druwn'f}om an extensive andlysis of research on the subject.

This cemprehensive document was entitled "The Effeggiof{Segregetion and, the
Consequences of Desegregation: A Social Science Statement."so " More speci-
fically the statement was addressed to "factual»isaues involved with re-

. . o 4
spect to which certain conclusions seem to be justified on the basis of the

51 :

. 'y . R
available scientifié evidence." The question is "whether we can juséifi-

ably conclude that, as only one feature of a complex soclallsettinég segre-
gatfon.is in fqét a significantly contributing factor “to these effeéts."52

The social scientists went on to answer their bwn question by stating that

47103 F. Supp..920 (E.D.S.C.. 1952).
898 F. Supp. 795 (D. Kan. 1951).

49163 #. Supp. 337 (E.D. Va. 1952).

soﬂinﬁesota Law Review, 37, Mary 1973, p. 427.

o (AN | v
3214, at 432. - 16 )

.

ey »
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environment can have a negative effect on”"members of mindrity groups, es-

. : . ' g
pecially when the members are dware of the prevailing social status dif-

53

ference. "While there are many other factors that serwe as reminders

of the differences in social status, there can be little doubt that the

factf enforced segregation is a major facfor."SQ

A}

In 1953 when the reargument of the Brown cases took place Dr. Clark

.

testified'on'the results of the psychological testing of children in the

Virginia, Delaware and .South Carolina cases. Furthermofe. testimony on

‘the negative effects of segregation in the Delaware case was given by Dr.

- Frederick Wertham, 4 psychiatrist, o

. y
L Dr. Clark went on to work with the social scientists to write about

" what had been learned about "gradual" versus "forthwith" desegregation.

Published in 1953, their results revealed that a variety of techniques
had been employed to bring about desegregation. They also.focused on

consequences of segregation as well as the problems assqciatedjwlth chang-

ing from segregated to unsegregated ptactices.ss.

.
The Decision i -

It is.hifficult. if not impossible, to determine what impact the find-
- . a

ings from social science research had on the final outcome of the Court

decision in Brown..s6 especihg}y since no where_ in the Court's deliberations

can oné point to a recitation of the data presented by the social scien-

~

tists. ) -~

"y : ’ .
14,
3314, at 427-439.

56

L

Kenneth B. Clark. '"Desegregation: An Appraisal of the Evidence,"
Journal of Social Issues. 9, 1953, Entire Issue.
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Admittgdly. conslderablg debété has ensued as to whet:ji the ruling in

Brown relied to any extent on Footnote Eleven of the opini 4 or, purely
—_— % L

upon legal princlples.‘ It is not unrealistic to assume, howéver, that the
. 1

testimony of the social scientists served to émphasize the harmful effects

‘ . .
of seg{egation. "Therefore, if the testimony played any role it was a 'le~

— | .58

" gislating' one. in the change from one rule of law to anothet

. v
‘Before concluding the discussion on Brown, I ought to review Professor

Edmond Cahn's position. He feels that an unfortunate perception exists that

.

the Brown decision depended on the testimony of the social scientists.

Rather, he believes that their,testimony was unnecessary, since for a long .
period the cruelties associated gith segregation had been well established

and‘unde;‘tbod.sg According to Cahn, Footpote Eleven of the Courts' opin-
. i . ! )
ion pmevided the social science expert withesses with a sort of consolation

prize. In fact, Cahn's major concern cehfers on whether social science it-
self has suffered because of its'use in litigation. "At present," he says,
"it is still possible for the social psychologist to 'hoodwink a judge who

is not over wise' without intending to do sd; but successes of this kind are

.

L

too cpstly-for sciedce to desire them."60 ‘\

. : ” 1 . PR
True, the Constitution should not be wedded o any social scignce
any more than to a school of ecenomics. On the other hand, Con-
stitutional interpretation should consider all relevant knowledge.
The Constitution turned on a moral judgment; but moral judgments
are generated by awareness of facts.61

57Brown v. Board of Education, 347 U.S. 483, 494-95 n. 11 (1954).

) 58Jack Greenberg, "Social Sclentiats Take the Stand: A Review

and Appraisal of Their Testimony in Litigation," Michigan Law
Review. 54, May 1956, p. 965, . e
59Edmond Cahn, "Jurisprudence," New York University Law Review.-
30, 1956, p. 150.
8014, at 166. -

/
61
Greenberg, supra note 58, at 969.
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The Judicial Impact of Social Science Research Since Brown

It"was in Stell v. Savannah-Chatham -County_Board of Educatioﬁb? that

parents of Yhite child?én iﬂtervened. They argued that social science re-
L B . . 3

search supported the view that hlack’children fro; l&w sécio-economic

B families wqﬁié‘find it educatloﬁall? harmful ;o b;-}lacgd in competition
wi{h.vﬁiFi cﬁiidreﬁ. T;e cour$,~in-disFLe?1ng the, complaint leftifpen to
.any;of the pérties the ;ig&i to reopen’the qase’tf ghey could show that

the school district failed to qccorg either - white or black children, as

. the ca;e may be, thé.s;me degree»éf specialized instrudtional consideration
- 'AS.XS giVén to iﬁfaa\per.63 f.' . ?
Next in importance to the work done by the nationfs.leadlng,social
scientists fsr the school segregation cases in the early fifties came
the work by Dr. James D. Coleman.ba author of The Coleman Report. The
» . . £
concern as to how segregated school systemt*bogld be dismantled gave rise

to the use of social science research in Swann v. Charlotte-Mecklenberg

Board of Education.65 It appeafs that the idifl racial mix of 30 percent
black to 70 percent white66 discussed in the decision of the Court in
- that -case was influenced largely by the research of Dr. Thomas F. Petti-

grew, a Harvard sociologtst.

62

, "“220 F. Supp. 667 (S.D. Ga. 1963), rev'd 333 F. 2d. 55 (Sth ‘
' Cir. 1963),/gert. denied, 379 U.S. 933 (1964).
8314. at 685."

64,02 v.sw 1. (1971).

6514,

66

-
429 F. 2d. at 821 n. 1. (1970).
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In Bradley v. School Board of City of Richmond67 the ipévitable final-

ly octurred: The Court found itself having to render an opinion on the

s

constitutionality oﬂ a remedy requiring the consolidation of several con-
tiguous school districts into a mqtropolitan "super district." Here the
- Fourth Circuit Court of Appeals permitted data on housing discrimination to

be submitted aﬁ,evidence. ; " “

In Keys v. School District No. 1.68

a Denver case, the complex prob-

lem of desegfegating a tri-ethnfc population emerged. Many well-known.
sbqial scientists like David Armor, Barbara Sizemore and Roy {nnis testic
fied in Keys. ‘Some bn behalf of the special’ néeds of Cp{cano students

which were dis‘{ncngrom the needs of other student.
AL ' : , " -
And in the%ﬁllliken V. Bradley69 case a pqrtieularl} interesting‘twist

occurred. Judgé Roth "permitted. . .suburban school boards to take the
deposition of Dr. David Armor who earlier had written, based on his studiesf'
of vardous busging 'experiences,' that bussing is not an effective polic{

instrument for raising the achievement of black students or for increasing

interracial harmony."7o Later, the deposition.from Armor was to be‘reject-

.

ed on the grgnhda of irrelevancy.

.

3}8"F. Supp. 67 (E.D. Va.) rev'd, 462 F. 2d 1058 (4th Cir.
1972), aff'd by an equally divided court, 412 U.S. 92 (1973).

67

68313 F. Supp. 61, 64-69 (D. Colo. 1970), aff'd in paft and

rev'd in part,/445 F. 2d 990 (10th Cir. 1971), modified and
remanded, 413 U.S. 189 (1973). <t

69,18 u.s. 717 (1974).

705oha Minor Wisdom, "Random Remarks .on the Role of Social Sci-
ences in the Judicial Decision-Making Process in School Dese-
gregation Cases," Law and Contemporary Problems, 39, Winter
1975, p. 144, - .

. 20




_A pediatrician testified in Thompson v. School Board71 as to the pgten-

tially harmful physical and psychological effects lengthy bussing, would have

on first and second grade_students.72 The United States district court, in

Hart v. éommunity School Board,73 cited Mostellér and Moynihan's reexamina-
tion of the Coleman Report findings as support for their argument that

“self-imposed.segregation in.the public schodls is desirable and therefore

Th

" constitutional." ) ig Brunson w. Board;of Trusteea7S Judgeé Craveg_gpd

Sabelof} differed on thé importance of such tegtimony as that offered by

. ProfessorsThemas Pettigre&. According to Juége Craven:

-
-~

The federal courts, ‘when plunged into sociology and educational’ -
theory, are into something they know very little about. Dr.
Thomas F. 'Pettigrew of Harvard University, who has a respectabﬁe
social-psychology, pedigree and who is a recognized expert in |
school integration, testified at great length about integration
and dé;egregation in Brewer v. Norfolk City School Board.

’

_ Dr. Pettigrgy. . .testified that "thérégaées seem to be some op-
. timum level for the achievement of both white and black children
that drops.after 35 or 40 [percent black students ip the school
is surpassed]." Dr. Pettigrew has concluded that little advan-
tage is gained for children of either race, and som? harm may
result, from placing children in a school where they are in a

digtinct racial mimority.

On the other hand, Judge Sobeloff rejected the use of Professor Petti-
. ‘ -

grew's findings. :

" To be sure, social science research applied to éducagT:n has not been

"

limited to school desegregation cases. It is now frequently cited in_cases

1498 F. 2d. 195 (4th Cir. 1974): &

72363 F. Supp. at 460.

73383 ¥, Supp. at 699, 742 (E.D.N.Y. 1974).

7414, at 762.

73429 ¥. 2d. 820 (4th Cir. 1970}

76 CR |

1d. at 821. : ‘
o
Pa1




) concerning‘grouping and tracking‘,77 bilingual educatioh,78 gesting,79 and

student disciplins.eo

’

In San Antonio Independent School District v. Rodriquez81 and ‘Robin-

cases concerning the financing of public schools, social

science data was presented. Social sci#nce data.entered the ¢ourts deli-

# berations. . .in attempting to determine® what 'thorngh‘and'efficient'

.

_meant in felations ¢o schools."83 , 7 g %

-

.
- . L+

Findings, Testimony and the Future Role of the Social Scientist

"Lawyers in greater numbers are undoubtedly going to use social scien-
84

tists where they feel their testimony can help."

Thus, ‘the judge must have a procedure by which the research presented
can be reviewed for its validity and reliability. The reasoning here is

that many officials in the legal professfbn are, as Judge Craven acknow-'

ledged, ignorant of sociology'and educational theory.85 Therefore, unless

7751ngleton v. Anson County Board of Education, €ivil No. 2259 °

(W.D.N.C., July 3, 1967).

78Hobson v. Hansen, 269 F. Supp. %0l.(D.D.C. 1967), aff'd sub:
nom. Smuck v. Hobson, 408“F. 2d. 175 (D.C. Cir. 1969), Lars

V. Nichols, 414 U.S. 563 (197&)

79Larry P. v. Riles, 343 F. Supp. 1306'(N.D.Cal. 1972).

: Boﬂawkins V.. Coleman, 376 F. Supp. 1330" (N.D. Texas 1974); Goss

v. Lopez, , 419 U.S. ,565 (1975).

811 u.s. 1. 1973).
82~ :

. 303 A, 2d. 273 (1973).
83Patric1a E. Stivers. '"Social Science Data and the Courts,"
Educational Researcher. 5, May 1976, p. 12.

8“Gmenberg, supta note 58, at 970. -
35 '

»

I Bfaxton'Criven, Jr. "The Impact of Social Science Evidence
on the Judge: A Personal Comment," Law and Contemporary Problems.
39, Winter.1975, p. 154. )
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these officials obtain expertise themselves or hire someone competent to in-
terpret researph findings preseéted as eyvidence, they will become captives
of their.own ignoranée. On the’othér hand, the social scientist has to
avoid the desire, however suLconcibus, to prove his case and to show the

kinds of evidence he belieQes‘and wants to believe exisc.8§

The limitations of social science research are well recognized in the

.

academic community. Social scientists examining and interp¥eting the find-
~

ings of a given piece of research must acknowledge their limitations when

they leave the academic arena, and particularly when they enter a courtroom

where they must respond to a variety of hypothetical questiahs, the answers

to which may be acted upon pragmatically.

Conclusion

"What seemed at first to be antagonism between social science and law
“has now developed into a love match;"87 What begén.in fields outside of
education is now an integral part of the domain in which educators must
function. But, if anything haé been learned from those initial skirmishes
‘between ;hoaé relying upon principles of law as extracted from the Consti-
tution and the social scientists who believed their rgspective'diaciplines
could providé a new and needed dimension to the legal profession, it is
that lawyers and social scientists alike can_play‘;aluable roles in the

policy-making process."

In Briggs, Juétice Frankfufterzexpressed the view that social scientists
J P )

) ‘

~£:s‘ could help the courts in formulating rules of law when he said: ‘EL
. . 86Jay Hartley Newman. 'The Right to Independent Testing: A New
. B Hitch in the Preservation of Evidence Doctrine," Columbia Law
Review. 75, November 1975, pp. 1367-69.
' 87 »

Wisdom, supra note 70, at 142.




Can we not take judicial notice of writing by people who compe-
tently deal with these problems? Can I not take judicial notice
of Myrdal's book without having him.called as a witness?. . .How
to inform the judicial mind, as you know, is one of the most
complicaied problems.” It is better to have witnesses, but I did
not know that we could not read the works of competent writers.88

While social‘sciengfﬁcaﬁ and should provide a means to the goal of a
. " r 1]

/

just society, social sciéntists should in no way direct the operation of
the céurts. any more than a judge should feel at ease when interpreting
the findings from a Eomplex study submitted as evidence. This word of

caution is offered part#ularly to those who eagerly await the day when
‘“social scientists can advise not only courts, but the people generally;

just as physicians, chemists and other physical scientists do today."89

As the debate on what role social scientists should play in policy®

making continues, we have reason to believe that the Courts will be con-

. . . . A,
fronted more and more with evaluating the worth of objective and su ee-

tive data submitted as evidence. Thiéﬁhill be especially true in ciwvil
. J Ny
I i M

liberties cases.f Judges should continue to keep in mind the fact that:

Courts may act on social fact'and not social fiction, they should
seek from the social scientists coherent collections of findings,
and scientific evaluation of the Strength and significance of these
findings for ‘the particular legal problem faced. Lawyers, not
scientists, must determine what is relevant in litigation; but
scientists, not lawyers, should determine what of the relevant is
reliably known. 90

888tatement by Judge Frankfurter in Briggs v. Elliott, during the

first reargument of the 'school segregation casgs, cited in
Greenberg, supra note 58, at 966,

89Parme1ee v. United States, 113 F. 2d..729, 737 {D.C. Cir. 1940)

90Kohn, supra .note 21; at 165.
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